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The Hon Robert S French AC
Suite 2, Level 13 Allendale Square
77 St George's Terrace

Perth, WA 6000

Dear Robert,

| write in response to your correspondence of 8 February 2019 to Professor Peter Sherlock, Vice-
Chancellor of the University of Divinity. Professor Sherlock is currently on research leave and |
am responding on behalf of the University as Acting Vice-Chancellor.

Thank you for the draft Model Code which your provided and on which you sought comment in
relation to its appropriateness as a resource for the sector — | can confirm that, in principle, the
University of Divinity is supportive of the draft Model Code.

Further to Professor Sherlock’s input on 13 December 2018, | am now able to advise that, at the
University’s Academic Board meeting last Friday, 15 February 2019, the Board approved a new
Academic Integrity Policy which underscores the University’s commitment to academic freedom.

The University has no objection to this response and the previous one provided by Professor
Sherlock being published on the departmental website after the publication of your final report.

| wish you well in completing the Independent Review of Freedom of Speech in Higher
Educations Providers.

Yours sincerely,

Gabrielle McMullen

Professor Gabrielle McMullen AM | Acting Vice-Chancellor
gmcmullen@divinity.edu.au

21 Highbury Grove, Kew, Victoria, 3101, Australia

T(+613) 98533177 ABN 95290912 141 - CRICOS 01037A

www.divinity.edu.au
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The Hon Robert S French AC

Suite 2, Level 13
Allendale Square
77 St George's Terrace
Perth WA 6000

T: +61 8 92212803
E: sulcsj@bigpond.com

8 February 2019

Dear Colleague

In the course of conducting the Independent Review of Freedom of Speech in Higher
Education Providers, | have, as foreshadowed in previous correspondence with the sector,
prepared a Draft Model Code. The Code is capable of application as a standalone set of
principles for any higher education provider which may wish to adopt it with or without
modification. It is also designed to provide the basis for a common set of principles which
higher education providers might consider as capable of application across the sector.

In my opinion the provisions of the HES Act and the Standards are pitched at a level of
generality such that the Code would be compliant with them and, on one view, extend
beyond them. In my final report | will suggest minor amendment to the HES Act and the
Standards to align them textually with the Code but those amendments will not be necessary
to its viability.

Of course, regardless of any recommendation | may make, the question of amendment to
the HES Act will ultimately be a matter for the Government. The question of amendment to
the Standards will be a matter to be first considered by the Higher Education Standards
Panel.

The Act and the Standards currently refer to ‘freedom of intellectual inquiry’ and ‘free
intellectual inquiry’. Under that rubric freedom of speech and academic freedom are
sometimes conflated as they certainly have been conflated in public debate. The proposed
Code uses the terms ‘freedom of speech’ and ‘academic freedom’ instead of ‘freedom of
intellectual inquiry’. They are intended to distinguish between freedom of speech as a
common societal freedom and freedom of speech and intellectual inquiry as aspects of
academic freedom.

It is accepted that there is no definition of ‘academic freedom’ which reflects a universal
consensus. There are, however, essential elements to the concept recognised, inter alia, in
the UNESCO Recommendation 1997. One of those elements which | have thought it
appropriate to emphasise is that of ‘institutional autonomy’.

While | have not been persuaded of the existence of a ‘free speech crisis’ the exercise of
institutional autonomy in the sector has given rise to diverse rules, principles and codes. A
number of them are broadly framed and are capable of burdening freedom of speech and
academic freedom. Where broadly framed terms are used their effect upon those freedoms
is liable to depend upon administrative discretions and interpretations informed by the





organisational culture of the day. Some of the terminology in some institutional rules and
codes makes the sector an easy target for those who wish to assert that freedom of speech
is under threat in the sector.

The Code is expressed in terms of principles which are capable of application to diverse
institutional rules and policies and contractual and workplace agreements with staff. It
makes express provision for the existing duty under the Standards to foster the wellbeing of
students and staff. In that connection the point is made in the Code that its principles are not
inconsistent with full disclosure of course content to prospective students nor special
measures to support particular groups of students, including by the provision of designated
meeting places. Particular manifestations of measures of this kind have attracted the
polemically loaded terms ‘trigger warnings’ and ‘safe spaces’ which have attracted some
rather confused debate under the rubrics of freedom of speech and academic freedom. By
referring them to the existing Standard and the duty for which it provides, it is intended to
emphasise the legitimacy of full disclosure and special support measures.

These proposals do not involve the creation of a statutory foundation for a more intrusive
regulation of the sector. They are intended to create an opportunity for the sector to respond
to an area of risk bearing in mind that it is subject to legislative regulation not only at
Commonwealth level but also by State and Territory Parliaments. Importantly, the Code is
not drafted on the premise that it can only operate as a common code. However, the
adoption of a common code, drafted at the level of umbrella principles, would lend it greater
authority and create a framework for the sharing of experiences and for consistent
application in practice.

I look forward to receiving your response and would be grateful, having regard to the
timeframe of the Review, if you could provide your response within the next 14 days. |
appreciate, however, that some institutions may require a little longer to consider the
proposal.

| emphasise that support for a Model Code along the lines proposed, or some variant of it,
does not involve commitment to it. A Model Code will be recommended in my Report as an
optional resource available to the sector to adopt either on an institutional or collective basis
and able to be varied or qualified by institutions or collectively.

I would be grateful also if you could advise whether you have any objection to your response
to this letter and to my previous letter being published on the departmental website after
publication of the final Report.

Yours sincerely,

Robert S French AC






Draft Recommendation — A Model Code

A Model Code is proposed in the following terms, preferably to be incorporated in an

institutional statute or regulation and thus superior to administrative policies and codes. The

draft below refers to universities but is capable of application to other higher education

providers.

Objects

The objects of the Code are:

1)

(2)

(3)

To ensure that the freedom of lawful speech of staff and students of the
university and visitors to the university, which they share with all people, is
treated as a paramount value and is not restricted nor its exercise burdened by
limits or conditions other than those imposed by law or by reasonable
regulation of access to and use of the university’s land and facilities and the
discharge of its legal duties of care to those who come on to its land whether
as staff, student or visitors and its duty to foster the wellbeing of students and
staff.

To ensure that freedom of speech and intellectual inquiry as aspects of

academic freedom are treated as paramount values by the university.

To affirm the importance which the university accords to its institutional
autonomy under law in the regulation of its affairs, including in the protection

of freedom of speech and academic freedom.





Application

The Code applies to the governing body of the university, its officers and employees
and its decision-making organs, including those exercising academic governance,

responsibilities and the student representative body.
Definitions

‘academic freedom’ for the purposes of this Code comprises the following elements:

. the freedom of academic staff to teach, discuss, and research
and to disseminate and publish the results of their research
without restriction by established scholarly consensus or
institutional policy, but subject to scholarly standards;

. the freedom of academic staff and students to engage in
intellectual inquiry, to express their opinions and beliefs, and
to contribute to public debate, in relation to their subjects of
study and research;

. the freedom of academic staff and students to express their
opinions in relation to the university in which they work or
are enrolled free from institutional censorship or sanction;

. the freedom of academic staff and students to make public
comment on any issue in their personal capacities, not
speaking either on behalf of the university or as an officer of
the university;

. the freedom of academic staff to participate in professional or
representative academic bodies;

. the freedom of students to participate in student societies and
associations;

. the autonomy of the university which resides in its governors,
executive and academic staff in relation to the choice of
academic courses and offerings, the ways in which they are
taught and the choices of research activities and the ways in
which they are conducted.

‘external visiting speaker’ any person who is not an invited visiting speaker and for

whom permission is sought to speak on the university’s land or facilities.

‘invited visiting speaker’ any person who has been invited by the university or by a

student society or association or group of students or representative body or by a
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member or members of the academic staff of the university to speak on the

university’s land or facilities.

‘speech’ extends to all forms of expressive conduct including oral speech and written,
artistic, musical and performing works and activity; the word ‘speak’ has a

corresponding meaning.
‘the duty to foster the wellbeing of staff and students’;

. includes the duty to ensure that no member of staff and no student
suffers unfair disadvantage or unfair adverse discrimination by reason

of their inherent attributes;

. includes the duty to ensure that no member of staff and no student is
subject to threatening or intimidating behaviour by another person or
persons on account of anything they have said in exercising their

freedom of speech;

. supports reasonable and proportionate measures to prevent any person
from using lawful speech which is intended to insult, humiliate or
intimidate other persons and which a reasonable person would regard,

in the circumstances, as likely to have one or more of those effects;

. does not extend to a duty to protect any person from feeling offended

or shocked or insulted by the lawful speech of another.

‘the university’ means the university as an entity and includes its decision-making
organs and officers, its student representative body and entities controlled by the

university.
Operation

1) The university shall have regard to the principles of this Code in the drafting
of delegated legislation pursuant to its delegated law-making powers.

2 Any power or discretion conferred on the university or on any person or body
by a law made by the university in the exercise of its delegated law-making
powers shall be exercised so far as the text and purpose of the law allows, in

accordance with this Code.
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3) This Code prevails, to the extent of any inconsistency, over any non-
legislative rule, code, guidelines, principles or policies of the university and of

any of its organs and of the student representative body.

4) Any power or discretion conferred on the university or the student
representative body including powers or discretions conferred under contract
or workplace agreements or deriving from property rights, whether as to real
or other property, shall be exercised, so far as is reasonably practicable, in

accordance with this Code.
Principles of the Code

(1) Every member of the staff and every student at the university has the same
freedom of speech in connection with activities conducted on university land
or otherwise in connection with the university, as any other person in Australia

subject only to the constraints imposed by:

. the reasonable and proportionate regulation of conduct necessary to the

discharge of the university’s teaching and research activities;

. the right and freedom of all to express themselves and to hear and

receive information and opinions;

. the reasonable and proportionate regulation of conduct to enable the

university to fulfil its duty to foster the wellbeing of students and staff.

(2 Subject to reasonable and proportionate regulation of the kind referred to in
the previous principle, a person’s lawful expressive conduct on the
university’s land or in or in connection with a university activity shall not
constitute misconduct nor attract any penalty or other adverse action by

reference only to its content or manner of delivery.

3 The exercise by a member of the academic staff or of a student of academic
freedom shall not constitute misconduct nor attract any penalty or other

adverse action.

4) In entering into affiliation, collaborative or contractual arrangements with

third parties and in accepting donations from third parties subject to
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conditions, the university shall take all reasonable steps to minimise the

constraints imposed by such arrangements or conditions on the freedom of

speech or academic freedom of any member of the academic staff or students

carrying on research or study under such arrangements or subject to such

conditions.

(5) The university has the right and responsibility to determine the terms and

conditions upon which it shall permit external visitors and invited visitors to

speak on university land and use university facilities and in so doing may:

(@)

(b)

(©)

(d)

Draft: 8 February 2018

require the person or persons organising the event to comply with the
university’s booking procedures and to provide information relevant to

the conduct of any event, and any public safety and security issues;

distinguish between invited visitors and external visitors in framing

any such requirements and conditions;

refuse permission to any invited visitor or external visitor to speak on
university land or at university facilities where the content of the

speech is or is likely to:
Q) be unlawful;

(i) prejudice the fulfilment by the university of its duty to foster

the wellbeing of staff and students;

(iii)  involve the advancement of theories or propositions which do
not meet scholarly standards to such an extent as to be
detrimental to the university’s character as an institution of

higher learning.

in the case of an external visitor, require the person or persons seeking
permission for the use of university land or facilities to contribute in
whole or in part to the cost of providing security and other measures in
the interests of public safety and order in connection with the event at

which the external visitor is speaking.





(6) Subject to the preceding principles the university shall not refuse permission
for the use of its land or facilities by an external visitor or invited visitor solely

on the basis of the likely content of the proposed speech by the visitor.

(7) Consistently with this Code the university may take reasonable and
proportionate steps to ensure that all prospective students in any of its courses
has an opportunity to be fully informed of the content of those courses, and to
seek advice about their content, provided that academic staff are not precluded
from including content on the grounds that it may offend or shock any student

or class of students.

(8) Consistently with the principles set out in this Code, the university, in the
discharge of its duty to foster the wellbeing of students, may provide special
support including dedicated rooms or places for any particular group of

students which is likely to benefit from such support.
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From: Education - Freedom of Speech Review <freedomofspeechreview@education.gov.au>
Sent: Friday, 8 February 2019 3:46 PM

To: Education - Freedom of Speech Review <
Subject: Independent Review of Freedom of Speech in Higher Education Providers
[SEC=UNCLASSIFIED]

freedomofspeechreview@education.gov.au>

Dear Colleague

Please see attached a letter and a Draft Model Code from the Hon Robert French AC in relation
to the Independent Review of Freedom of Speech in Higher Education Providers.

Your response would be greatly appreciated by close of business Friday 22 February 2019.
Kind regards

Secretariat for Review of Freedom of Speech
Quality and Access Branch

Higher Education Group

Australian Department of Education and Training

E: freedomofspeechreview@education.gov.au

Notice:

The information contained in this email message and any attached files may be confidential
information, and may also be the subject of legal professional privilege. If you are not the
intended recipient, any use, disclosure or copying of this email is unauthorised. If you received
this email in error, please notify the sender by contacting the department's switchboard on 1300
566 046 during business hours (8:30am - 5pm Canberra time) and delete all copies of this
transmission together with any attachments.
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